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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, TEZPUR:: 

ASSAM 

 

    PRESENT:-  N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

SESSIONS CASE NO. 16 OF 2014. 

U/s 379/302 of IPC. 

 
State of Assam 

 
-Vs- 

 
Madan Gowala 

 
 
ADVOCATES APPEARED:- 

 
FOR THE PROSECUTION :-  Ms. R. Chakravarty, Addl. P.P. 

FOR THE DEFENCE  :-  Mr. R.Gohain, Ld. Advocate. 

EVIDENCE RECORDED ON :-  19.8.14, 26.11.14, 16.6.15, 28.9.15,  

15.12.15, 1.3.16, 25.4.16, 31.10.16 and 

29.8.2019. 

ARGUMENTS HEARD ON :-  22.11.2019. 

 JUDGMENT DELIVERED ON   :-   27.11.2019. 

 

 

JUDGMENT 
 

1. The prosecution case as unfolded at the trial, may be stated as follows: 

On 14.10.2013, at night, the husband of the informant namely Ram Ikbal Sahani 

went to guard farmhouse situated in Asurmari village while the accused looted an 

amount of Rs. 1,40,000/- (One lakh forty thousand) from the husband of the 

informant and also killed him. Hence, the FIR was lodged. 
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2. Based on the said FIR, Dhekiajuli PS Case No. 581/2013 U/s 379/302 IPC was 

registered and investigation was duly conducted. After completion of the 

investigation, police laid charge-sheet against the accused person U/s 379/302 

IPC. The accused person appeared in the court of learned Magistrate and the 

copies of relevant documents were furnished to him in compliance of Sec. 207 

CrPC and the case was committed to the learned Court of Sessions. Thereafter, 

the same was transmitted to this Court for trial.  

3. Having heard and having gone through the materials on record, my learned 

predecessor had framed charge u/s. 379/302 of IPC against the accused person. 

The contents of the charges were read over and explained to the accused person 

to which he pleaded not guilty and claimed to be tried. 

4. During trial, prosecution has examined as many as 10 (Ten) witnesses in support 

of its case including the medical officer and the investigating officer. On closure of 

the prosecution evidence, the accused person was examined u/s 313 CrPC. The 

defence adduced no evidence and the defence plea was that of total denial. At 

the end of the trial, arguments advanced by learned counsel for both the sides 

were heard at length. 

POINTS FOR DETERMINATION 

 Whether the accused person above-named on the alleged night of the 

occurrence, committed theft of a cash of Rs. 1,40,000/- (One lakh forty 

thousand) from Ram Ikbal Sahani and also murdered him and thereby 

committed offences punishable u/s. 379/302 of the IPC? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

5. The learned Addl. PP has argued that in the present case, the prosecution has been 

able to bring on record sufficient incriminating evidence against the accused person. 

It is further argued that though there is no direct evidence as to the commission of 

the offence by the accused person, but there is ample circumstantial evidence to 

show that it is none other than the accused person alone who has committed the 

offence.  

6. On the other hand, the learned defence counsel has laid certain arguments which 

would be dealt with in the forthcoming paragraphs as the discussion and the 

appreciation of the evidence progresses. The learned defence counsel has, however, 

relied on the following decisions: 
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 Sujit Biswas Vs State of Assam, (2013) 12 SCC 406, 

 Deny Bora Vs State of Assam, (2014) 14 SCC 22, 

 Sunil Bharti Mittal Vs Central Bureau of Investigation, Cri. Appeal No. 

34 of 2015, Supreme Court. 

 R. Balakrishna Pillai Vs State of Kerala, Cri. Appeal No. 372 of 2001, 

Supreme Court. 

 Rambharose Awasthi and Others Vs State of MP, 1961 Legal Eagle 43.    

7. I have duly considered the entire evidence on record including the arguments 

advanced. The decisions relied on have also been perused. I have also considered 

the laws relevant to the case. Before proceeding further, it would be worthwhile to 

have a brief glimpse of the evidence on record: 

8. PW3 (Dr.Palashmoni Keot) had conducted the post mortem examination on the dead 

body of deceased Ramu Sahani on 16.10.2013. This was done at Kanaklata Civil 

Hospital at Tezpur. On examination, the following injuries were found: 

1. Deadbody of an average built person of around 48 years of age. Rigor 

mortis absent. Peeling of skin is seen. Abrasion in occipital region of 2x3 

cm. Two abrasions in right shoulder of 2x2 cm. Two abrasion over right 

scapula of 5x7 cm.  

2. On examination of cranium and spinal canal scalp hematoma of size 3x5 

cm is seen. 

3. On examination of thorax, multiple fracture on both sides with bilateral 

hemo thorax and lung contusion present on both sides.  

4. On examination of abdomen, hemo peritoneum is present. Splenic tear is 

seen. On examination of muscle bones, joint injuries are found.  

5. Fracture of right femur. Multiple injuries found in bones resulting in 

hemorrhage.  

6. It was opined that the cause of death is due to shock and hemorrhage 

as a result of multiple injuries sustained by the deceased. 

Ext-2 is the PM Report and Ext-2 (1) is the signature of PW3. 

9. However, the question is: Who caused the death of the deceased? In order to 

prove that the accused person caused the death of the deceased, the prosecution 

has chiefly relied on a number of circumstances for in the present case, 



P a g e  | 4 

Sessions Case No. 16 of 2014 

Page 4 of 10 
 

admittedly and apparently, there is no eye witness to the actual occurrence. This 

is therefore, a case purely based on circumstantial evidence. 

10. It would be relevant to indicate here that in the case of SURESH AND 

ANOTHER Vs STATE OF HARYANA, (Criminal Appeal No. 1445 of 2012, 

1446 of 2012) (2018 SCC Online SC 1043) decided on 21.8.2018, the 

Hon‟ble Apex Court had observed as follows: 

“Circumstantial evidence are those facts, which the court may infer 

further. There is a stark contrast between direct evidence and 

circumstantial evidence. In cases of circumstantial evidence, the 

courts are called upon to make inferences from the available 

evidences, which may lead to the accused's guilt. In majority of cases, 

the inference of guilt is usually drawn by establishing the case from its 

initiation to the point of commission wherein each factual link is 

ultimately based on evidence of a fact or an inference thereof. 

Therefore, the courts have to identify the facts in the first place so as 

to fit the case within the parameters of 'chain link theory' and then 

see whether the case is made out beyond reasonable doubt. 

11. In the case of Hanumant and Others v. State of Madhya Pradesh, (1952) AIR 

SC 343, the Hon‟ble Apex Court had observed as follows: 

“In cases where the evidence is of a circumstantial nature, 

the circumstances from which the conclusion of guilt is to be 

drawn should in the first instance be fully established, and all 

the facts so established should be consistent only with the 

hypothesis of the guilt of the accused. Again, the 

circumstances should be of a conclusive nature and tendency 

and they should be such as to exclude every hypothesis but 

the one proposed to be proved.” 

12. The prosecution has mainly relied on the following circumstances in order to 

prove the culpability on the part of the accused in the present case: 

1) That the accused immediately surrendered before police in 

Rakshasmari Out Post after the alleged occurrence along with a 

„T‟ Shaped iron rod, 
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2) The accused confessed before police that he had murdered the 

deceased,  

3) That the deceased died due to shock and hemorrhage as a result 

of multiple injuries sustained on head and other parts of his 

body.     

13. It is pertinent to reiterate here that in a case where the evidence is of a 

circumstantial nature, the circumstances from which the conclusion of guilt is to 

be drawn should in the first instance be fully established, and all the facts so 

established should be consistent only with the hypothesis of the guilt of the 

accused. It is also indicated above that the circumstances should be of a 

conclusive nature and tendency and they should be such as to exclude every 

hypothesis but the one proposed to be proved. 

14. CIRCUMSTANCE NO.1:  

In order to establish the circumstance of surrender by the accused, the 

prosecution has relied on the evidence of a number of witnesses. PW1 (Smt. 

Nirmala Sahani) is the wife of the deceased. Her evidence goes to show that on 

the alleged day of occurrence, her husband went to Guwahti to bring a cash of 

Rs. 1,40,000/- from one Dhobi Gowala for the purpose of erecting a fencing 

around his sugarcane garden. Her husband had informed her over phone on that 

night that he had already arrived from Guwahati and would be back home soon 

but he did not return home. So, PW1 along with her son Dilip went to the 

farmhouse in search of her husband while they noticed the dead body of the 

deceased in the midst of the sugarcane garden with multiple injuries on his 

person. The dead body was lying naked. They raised alarm and the people 

gathered at the PO. They also saw the accused running with a rod in his 

hand and the accused ran to the Police Station where he had 

surrendered on that very night. PW1 also saw the accused in the police 

station. Then, she lodged an FIR in the police station. PW2 (Sri Narendra Singh) 

had also deposed that he got to know about the occurrence and went to PO but 

the dead body was already removed to Police station and so, he came to police 

station where he saw the accused. The evidence of PW4 (Sri Santosh 

Sahani) further goes to show that the accused had shown to the police 

a T-shaped iron rod and surrendered before police whereupon, he was 

arrested. PW5 (Mouzi Sahani) had also deposed in his evidence that the 
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accused surrendred before police and he had one iron rod in his hand. 

PW7 (Bishnudev Sahani) had deposed in his evidence that he could spot his 

brother Ram Ikbal Sahani lying dead in the sugarcane garden on the night of the 

occurrence and raised alarm. The nearby people gathered and all of them went to 

police station. At that time, he saw accused running towards the police 

station and on reaching the police station, he had found that the 

accused had surrendered in the police station and confessed before 

police.  

15. It would thus, appear from the aforesaid evidence that the witnesses stated that 

they saw the accused running to the police station with an iron rod and 

confessing his guilt. PW4 and PW5 had clearly stated that the accused 

surrendered before the police with an iron rod in his hand. However, this 

evidence of the witnesses is belied by the investigating officer who is PW10 who 

had, in turn, deposed in his evidence that during investigation, he visited the 

house of the accused and the accused had handed over to him a T shaped iron 

rod which was then seized as per Ext-1. Thus, the evidence of PW10 ratehr 

shows that it was the house of the accused wherefrom the T Shaped iron rod was 

recovered by police. If that be so, then the evidence of PW10 completely belies 

the evidence of PW1, PW4 and PW5. This is a serious inconsistencies in the 

evidence of the witnesses and therefore, in my considered opinion, the evidence 

of PW1. PW4 and PW5 cannot be safely relied on in this case. This apart, it is also 

noticeable that PW8 (Sri Paban Gowala) on the other hand, deposed in the court 

that the aunt of the accused namely Janki Gowala had produced one iron rod 

before the police and told that the accused had killed the deceased with that rod. 

Thus, if the evidence of PW8 is believed, the evidence of the investigating officer 

PW10 to the effect that the accused handed over the iron rod to him cannot be 

relied on. Thus, it appears to me that the evidence on record regarding recovery 

of the iron rod in connection with this case, appears to be grossly inconsistent as 

the witnesses have presented different versions regarding recovery of the same. 

Such evidence cannot be acted upon to arrive at a conclusion regarding the guilt 

of the accused. 

16. This apart, PW10 had clearly admitted that no GD Entry was made in connection 

with the surrender of the accused. The learned defence counsel had argued that 

the accused is a resident of the locality where the dead body of the deceased was 
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recovered and so, the accused merely went to the police station to inform the 

police about the spotting of the dead body near his house. This was also 

suggested to the witnesses and so, in my humble opinion, the version of the 

defence in the facts and circumstances of this case, appears to be probable. I am 

therefore of the firm view that in the light of the facts and evidence 

adduced in this case, it cannot be concluded that the accused 

surrendered in the police station with an iron rod and so, the 

circumstance no.1 cannot be said to be established by the prosecution. 

 

 

17. CIRCUMSTANCE NO.2:   

Another circumstance brought in by the prosecution is that the accused having 

surrendered in the police station, had confessed that he had killed the deceased. 

PW1 and PW2 had deposed in their evidence that the accused confessed his guilt 

before the police in front of them. PW4 had deposed that he was present in the 

police station when the accused confessed his guilt. PW10 who is the 

investigating officer of this case had also deposed that the accused surrendered 

immediately after the occurrence and confessed that he had killed the deceased. 

Without further detaining myself into this issue, I deed it necessary to make it 

clear at this stage that the above evidence cannot be given any weightage as the 

law is well settled that a confession made before the police is 

inadmissible as per Sec. 25 of the Evidence Act. Admittedly, there is no 

judicial confession of the accused and so, the above evidence of the 

witnesses cannot be legally acted upon. The aforesaid circumstance 

therefore fails in this case.  

18. CIRCUMSTANCE NO.3: 

PW3 who is the medical officer had opined that the deceased died due to shock 

and hemorrhage as a result of multiple injuries sustained on head and other parts 

of his body. It further appears from the evidence of PW3 that the injuries are 

ante-mortem in nature and are sufficient to cause death of a person. These facts 

have been clearly and elaborately discussed in the relevant paragraph 

hereinabove. Thus, this circumstance also clearly stands proved by the 

evidence of PW3.          
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19. It is argued by learned counsel for the defence that the case of the prosecution 

was that the deceased brought a cash of Rs. 1,40,000/- on the alleged night of 

occurrence but no such amount was recovered by the investigating officer either 

from the PO or from the possession of the accused. Therefore, no motive of the 

crime can also be attributable to the accused. I find force in the said submission 

of the learned defence counsel. No such amount as afore-stated could be 

recovered from elsewhere by the investigating officer, nor could the same be 

recovered from the possession of the accused. The prosecution had merely 

insisted on the surrender of the accused at the police station on the night of the 

occurrence but the evidence led on this aspect also does not appear to be 

convincing. The fact that a „T‟ shaped iron rod was found and recovered from the 

possession of the accused also does not stand satisfactorily proved by the 

prosecution. There is also no evidence on record to show that the said iron rod 

was ever sent for serological examination and any stain or trace of human blood 

was found thereon. Therefore, even if it is assumed that the said iron rod was 

recovered from the possession of the accused, that does not prove any culpability 

on the part of the accused. It was argued by learned Addl. PP that PW10 had 

clearly stated in his evidence that the accused stated to him that he had killed the 

deceased with that iron rod. Needless to mention that such a statement, 

even if made by the accused, would be absolutely inadmissible in view 

of Sec. 25 and 27 of the Evidence Act and the law on this aspect is well-

crystallized and does not require any further discussion. On appreciation 

of the entire evidence on record, it appears that there is basically no evidence on 

record to show that any incriminating circumstance or a bundle of circumstances 

could be proved by the prosecution, which if taken together, would go to show 

that a complete chain of circumstances has been created pointing unerringly 

towards the guilt of the accused.          

20. Thus, it would appear from the aforesaid evidence on record that the 

circumstances brought in by the prosecution could not be established by the 

prosecution as required under the law. Rather it clearly appears to me that no 

irresistible conclusion that it is none other than the accused, who had 

committed murder of deceased Ram Ikbal Sahani, can be arrived at 

from the evidence on record. There is other possible hypothesis manifestly 

emerging from the evidence on record in this case, which rather, points towards 

the innocence of the accused.  
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21. Before parting with, it is pertinent to mention here that in a criminal trial, the 

evidence led by the prosecution must be of such a quality as to establish the case 

of the prosecution beyond all reasonable doubts and in the ultimate analysis of 

the evidence before it, the court has to be satisfied that the prosecution case 

“Must be true” and not “May be true.” In the case of Anjan Kumar Sarma Vs 

State of Assam, reported in AIR 2017 SC 2617 wherein, the Hon‟ble Apex 

Court had recorded an observation which runs as follows: 

“It is no more res integra that suspicion cannot take 

the place of legal proof for sometimes, unconsciously it 

may happen to be a short step between moral certainty 

and the legal proof. At times it can be a case of "may 

be true." But there is a long mental distance between 

"may be true" and "must be true" and the same divides 

conjunctures from sure conclusions.” 

22. In the result and for the reasons and discussions made herein above, I 

have no hesitation in my mind in holding that the prosecution has miserably failed 

to prove its case against the accused person beyond all reasonable doubts. He is 

hence, not found guilty of any offence U/s 302/379 IPC and as such, 

acquitted of the same and set at liberty forthwith.  

23. The seized articles may be destroyed in due course. 

24. Forward a copy of this judgment to the District Magistrate in compliance of 

Sec.365 CrPC. 

25. Let a copy of this judgment be also sent to the District Legal Services Authority, 

Tezpur, for considering payment of compensation under section 357-A of the 

CrPC to the next of kin of the deceased and it is accordingly recommended. 

Given under my hand and seal of this court on the 27th day of 

November/2019. 

Typed and Corrected by me:                        

                          

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 
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APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Smt. Nirmala Sahani) 

PW2 (Sri Narendra Singh) 

PW3 (Dr. Palashmoni Keot) 

PW4 (Sri Santosh Sahani) 

PW5 (Sri Mouzi Sahani) 

PW6 (Sri Prahlad Shah) 

PW7 (Sri Bishnudev Sahani) 

PW8 (Sri Paban Gowala) 

PW9 (Sri Dandadhar Kumar) 

PW10 (Sri Tilok Chandra Teron) 

PROSECUTION EXHIBITS: 

Ext-1: Seizure List. 

Ext-2: PM Report. 

Ext-3: Inquest Report. 

Ext-4: Extract copy of GD Entry No. 229 dated 15.10.2013. 

Ext-5: Sketch Map. 

Ext-6: Dead body challan. 

Ext-7: Chargesheet. 

Ext-8: FIR. 

Ext-9: Extract copy of GD Entry No. 234 dated 15.10.2013. 

M. Ext-1: T shaped Iron Rod.  

DEFENCE WITNESSES: 

NONE 

DEFENCE EXHIBITS: 

NIL. 

 

     Addl. Sessions Judge, 
                                                                                                             Sonitpur:: Tezpur.  

 


